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HOUSE BI LL 2741

State of WAshi ngt on 55th Legislature 1998 Regul ar Sessi on

By Representatives Bush and Delvin; by request of Uilities &
Transportation Comm ssion

Read first tinme 01/19/98. Referred to Conmttee on Energy & Uilities.

AN ACT Relating to streamining and clarifying regulatory
requi renents of tel ecommuni cation providers regulated by the utilities
and transportation conmm ssion; anending RCW 80.36.310, 80.36. 320,
80. 36. 330, 80.36.135, and 80.36.300; and adding a new section to
chapter 80.36 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWS8O0. 36.310 and 1989 ¢ 101 s 14 are each anended to read
as follows:

(1) Tel ecommuni cations conpanies nay petition to be classified as
conpetitive tel ecomruni cati ons conpani es under RCW80. 36. 320 or to have
services classified as conpetitive telecomunications services under
RCW80. 36. 330. The comm ssion may initiate classification proceedi ngs
on its own notion. The commssion may require all regulated
t el ecomruni cati ons conpanies potentially affected by a classification
proceeding to appear as parties for a determnation of their
classification.

(2) Any conpany petition or conmssion notion for conpetitive
classification shall state an effective date not sooner than thirty

days from the filing date. The conpany nust provide notice and
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publication of the proposed conpetitive classification in the sane
manner _as provided in ROV 80.36.110 for tariff changes. The proposed
classification shall take effect on the stated effective date unless
suspended by the conmmssion or set for hearing as provided in
subsection (3) of this section. The comm ssion may, before the stated
effective date, suspend the proposed classification. The conm ssion
shal | enter its final order wth respect to any suspended
classification within ((t+en)) six nonths fromthe date of filing of a
conpany’s petition or the conm ssion’s notion.

(3) Any conpany that is, or whose service is, proposed to be
declared conpetitive by a petition or notion for conpetitive
classification may, within thirty days of the filing of the petition or
notion, request a hearing on the proposed classification. |If a hearing
IS requested by the conpany, the conm ssion shall act on the proposed
classification only after notice and hearing. The comm ssion shal
enter its final order with respect to such petition or notion within
six nonths fromthe date of filing.

Sec. 2. RCW80. 36.320 and 1989 ¢ 101 s 15 are each anended to read
as follows:
(1) The commssion shall classify a telecomunications conpany

( ( provi-di-ng——serviece—in—a—relevant—market)) as a conpetitive
t el ecommuni cati ons conpany if ((H—FHndss—after—notiece—and—heartng:-
that—t-he—telecommunications—conpany—has—denpnstrated—that)) the

services it offers are subject to effective conpetition within the

rel evant geographic and product market. Effective conpetition neans
t hat the conpany’s custoners have reasonably avail abl e alternatives and
t hat the conpany does not have a significant captive custoner base. 1In

determ ning whether a conpany is conpetitive, factors the conm ssion
shal | consider include but are not limted to:

(a) The nunber and sizes of alternative providers of service;

(b) The extent to which services are available from alternative
providers in the rel evant geographi c and product market;

(c) The ability of alternative providers to nake functionally
equi valent or substitute services readily available at conpetitive
rates, terms, and conditions; and

(d) Oher indicators of market power which may include market
share, growh in market share, ease of entry, and the affiliation of
provi ders of services.
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The comm ssion shall conduct the initial classification and any
subsequent review of the classification in accordance wth such
procedures as the comm ssion may establish by rule.

(2) Conpetitive tel econmunications conpanies shall be subject to
m ni mal regul ati on. Mnimal regulation neans that conpetitive
t el ecomruni cati ons conpanies may file, instead of tariffs, price lists
((whieh)) that shall be effective after ten days’ notice to the
conmi ssion and customers. The comm ssion shall prescribe the form of
notice. The comm ssion may al so waive other regulatory requirenments
under this title for conpetitive tel ecommunicati ons conpani es when it
determ nes that conpetition will serve the sane purposes as public
i nterest regul ation. The comm ssion nay waive different regul atory
requirenents for different conpanies if such different treatnent is in
the public interest. A conpetitive telecommunications conpany shall at
a mnimum

(a) Keep its accounts according to regul ati ons as determ ned by the
conmi ssi on;

(b) File financial reports with the comm ssion as required by the
comm ssion and in a formand at tines prescribed by the conm ssion;

(c) Keep on file at the comm ssion such current price lists and
service standards as the comm ssion may require; and

(d) Cooperate wth commssion investigations of cust oner
conpl ai nts.

(3) When a tel ecommunications conpany has denonstrated that the
equal access requirenents ordered by the federal district court in the
case of U S v. AT&T, 552 F. Supp. 131 (1982), or in supplenenta
orders, have been nmet, the comm ssion shall review the classification
of telecomunications conpanies providing inter-LATA interexchange
servi ces. At that time, the commssion shall <classify all such
conpani es as conpetitive tel econmunications conpanies unless it finds
that effective conpetition, as defined in subsection (1) of this
section, does not then exist.

(4) The conmission may revoke any waivers it grants and my
recl assify any conpetitive tel ecommuni cations conpany if ((sueh)) the
revocation or reclassification would protect the public interest.

(5) The comm ssion may wai ve the requi renents of RCW80. 36.170 and
80.36.180 in whole or in part for a conpetitive tel ecomunications
conpany if it finds that conpetition will serve the sane purpose and
protect the public interest.

p. 3 HB 2741



© 00 N O Ol WDN P

W W W W W W WwWwWWwWwWMNDNDNDDNMDNDNDNDNDNMNMNMDMNNMNMNMNMMNNEPRPRPPRPPRPPRPPERPPERPRPERPPR
© 00 N O Ol WNPEFEP O O 0w NO UG P WODNPEFEP O O WWNO O M wWwDNPEF, O

Sec. 3. RCWS8O0. 36.330 and 1989 ¢ 101 s 16 are each anended to read
as follows:

(1) The commssion nmay classify a telecomrunications service
provided by a telecomunications conpany as a conpetitive
t el ecommuni cations service if ((H—FHnds;—after—notiece—andheartng:-
that)) the service is subject to effective conpetition within the
rel evant geographic and product market. Effective conpetition neans
that custoners of the service have reasonably available alternatives
and that the service is not provided to a significant captive custoner
base. In determ ning whether a service is conpetitive, factors the
comm ssion shall consider include but are not limted to:

(a) The nunber and size of alternative providers of services;

(b) The extent to which services are available from alternative
providers in the rel evant geographi c and product market;

(c) The ability of alternative providers to nake functionally
equi valent or substitute services readily available at conpetitive
rates, terms, and conditions; and

(d) Oher indicators of nmarket power, which may include market
share, growmh in market share, ease of entry, and the affiliation of
provi ders of services.

(2) When the conm ssion finds that a tel ecommuni cati ons conpany has
denonstrated that a teleconmunications service is conpetitive, the
conmm ssion nmay permt the service to be provided under a price |ist
effective on ten days notice to the comm ssion and custoners. The
comm ssion shall prescribe the form of notice. The conm ssion may
adopt procedural rules necessary to inplenent this section.

(3) Prices or rates charged for conpetitive telecomrunications
services shall cover their cost. The conm ssion shall determ ne proper
cost standards to inplenent this section, provided that in making any
assignment of costs or allocating any revenue requirenent, the
conmi ssi on shal | act to preserve af f ordabl e uni ver sa
t el ecommuni cati ons servi ce.

(4) The conmmssion nmay investigate prices for conpetitive
t el ecommuni cati ons services upon conplaint. In any conplaint
proceeding initiated by the comm ssion, the tel ecommuni cations conpany
provi ding the service shall bear the burden of proving that the prices
charged cover cost, and are fair, just, and reasonabl e.

(5) Tel econmuni cati ons conpani es shall provide the comm ssion with
all data it deens necessary to inplenent this section.
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(6) No losses incurred by a telecommunications conpany in the
provi sion of conpetitive services may be recovered through rates for
nonconpetitive services. The comm ssion may order refunds or credits
to any class of subscribers to a nonconpetitive telecomrunications
servi ce whi ch has pai d excessive rates because of bel ow cost pricing of
conpetitive tel ecomunications services.

(7) The comm ssi on may reclassify any conpetitive
t el ecomuni cations service if reclassification would protect the public
i nterest.

(8) Once the commission classifies a service as conpetitive in a
geographic and product market, in any subsequent proceeding for
conpetitive classification of the sanme service in the sane nmarket,
whether initiated by petition or notion, there shall be a rebuttable
presunption that such a service neets all the requirenents for
conpetitive classification.

(9) The comm ssion may wai ve the requi renents of RCW80. 36.170 and
80.36.180 in whole or in part for a service classified as conpetitive
if it finds that conpetition will serve the same purpose and protect
the public interest.

NEW SECTION. Sec. 4. A new section is added to chapter 80.36 RCW
to read as foll ows:

A conpany may package a product or service or conbination of
products and services for sale, whether unregul ated, price |isted under
RCW 80. 36. 330, or fully regulated, provided that any price listed or
fully regul ated product or service included in the package continues to
be offered as a stand-alone service at prices set forth in the
appropriate tariff or price list filed with the conmm ssion, and at the
time the package offering is introduced or at the time the price of the
package is subsequently changed, the packaged rate or price may not
exceed the sum of the unpackaged rates or prices for the individua
service elenments or services.

Sec. 5. RCW80.36.135 and 1995 ¢ 110 s 5 are each anended to read
as follows:

(1) The legislature declares that:

(a) Changes in technol ogy and the structure of t he
tel ecommuni cations industry may produce conditions wunder which
traditional rate of return, rate base regul ati on of tel ecomruni cations
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conpani es may not in all cases provide the nost efficient and effective
means of achieving the public policy goals of this state as declared in
RCW 80. 36. 300, this section, and RCW80. 36. 145. The comm ssi on shoul d
be authorized to enploy an alternative form of regulation if that
alternative is better suited to achieving those policy goals.

(b) Because of the great diversity in the scope and type of
services provided by telecomunications conpanies, alternative
regul atory arrangenents that neet the wvarying circunstances of
different conpanies and their ratepayers may be desirable.

(2) Subject to the conditions set forth in this chapter and RCW
80.04. 130, the comm ssion may regulate telecomunications conpanies
subj ect before July 23, 1989, to traditional rate of return, rate base

regul ation by authorizing an alternative form of regulation. The
conmi ssi on may determ ne the manner and extent of any alternative forns
of regulation as may in the public interest be appropriate. In

addition to the public policy goals declared in RCW 80.36.300, the
commi ssion shall consider, in determning the appropriateness of any
proposed alternative formof regulation, whether it wll:

(a) Reduce regul atory delay and costs;

(b) Encourage innovation in services;

(c) Pronote efficiency;

(d) Facilitate the broad dissemnation of t echnol ogi cal
i nprovenents to all classes of ratepayers;

(e) Enhance the ability of tel econmunications conpanies to respond
to conpetition

(f) Ensure that telecomunications conpanies do not have the
opportunity to exercise substantial market power absent effective
conpetition or effective regulatory constraints; and

(g) Provide fair, just, and reasonable rates for all ratepayers.

The comm ssion shall make witten findings of fact as to each of
t he above-stated policy goals in ruling on any proposed alternative
form of regul ation.

(3)(a) A telecommunications conpany or conpanies subject to
traditional rate of return, rate base regulation may petition the
commi ssion to establish an alternative formof regul ation. The conpany
or conpanies shall submt wth the petition a plan for an alternative
formof regulation. The plan shall contain a proposal for transition
to the alternative formof regulation and may, but need not, require a
sharing of earnings with ratepayers.
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(b) The comm ssion shall review and may nodify or reject the
proposed pl an. The comm ssion also may initiate consideration of
alternative fornms of regulation for a conpany or conpanies on its own
not i on.

(c) The conmmi ssion need not conduct a rate proceeding prior to
approval of a plan. The commi ssion nmay approve the plan or nodified

plan and authorize its inplenentation, if it finds, after notice and
hearing, that the plan or nodified plan:

((€ay)) (i) Is in the public interest;
((b))) (ii) Is ((neecessaryto+respondto—such)) appropriate given

changes in technology and the structure of the intrastate
t el ecommuni cations industry as are in fact occurring;

((€e)y)) (i) Is better suited to achieving the policy goals set
forth in RCW 80.36.300 and this section than the traditional rate of
return, rate base regul ation

((£y)) (v) Ensures that ratepayers wll Dbenefit from any
ef ficiency gains and cost savings arising out of the regul atory change
and wi Il afford ratepayers the opportunity to benefit fromi nprovenents
in productivity due to technol ogi cal change;

(())) (v) WIIl not result in a degradation of the quality or
availability of efficient teleconmunications services;

(()) (vi) WII produce fair, just, and reasonable rates for
t el econmuni cati ons services; and

(((¢y)) (vii) WIIl not wunduly or unreasonably prejudice or
di sadvant age any particul ar custoner cl ass.

(4) Not later than sixty days fromthe entry of the conm ssion’s
order, the conpany or conpanies affected by the order may file with the
comm ssion an election not to proceed with the alternative form of
regul ation as authorized by the conmm ssion. |f a conpany elects to
appeal to the courts the final order of the comm ssion authorizing an
alternative form of regulation, it shall not change its election to
proceed or not proceed after the appeal is concluded. The pendency of
a petition by a conpany for judicial review of the final order shal
not serve to extend the sixty-day period.

(5) The comm ssion nay waive such regulatory requirenments under
Title 80 RCWfor a tel ecomruni cati ons conpany subject to an alternative
form of regulation as nay be appropriate to facilitate the
i npl enmentation of this section: PROVIDED, That the conm ssion may not
grant the authority to price |list services except as provided in RCW
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80. 36. 300 t hrough 80. 36. 370, the regulatory flexibility act, nor may it
wai ve any statutory requirenments or grants of legal rights to any
person contained in this chapter and chapter 80.04 RCW as anended,
except as otherw se expressly provided. The comm ssion may waive
different regulatory requirenents for different conpanies or services
if such different treatnent is in the public interest.

(6) Upon petition by any person, or upon its own notion, the
comm ssion may rescind its approval of an alternative form of
regulation if, after notice and hearing, it finds that the conditions
set forth in subsection (3) of this section can no | onger be satisfied.
The conm ssion or any person nmay file a conplaint alleging that the
rates charged by a tel ecomuni cati ons conpany under an alternative form
of regul ation are unfair, unjust, unreasonable, unduly discrimnatory,
or are otherwi se not consistent with the requirenents of chapter 101,
Laws of 1989: PROVIDED, That the conpl ainant shall bear the burden of
proving the allegations in the conplaint.

Sec. 6. RCW80.36.300 and 1985 ¢ 450 s 1 are each anended to read
as follows:

The |l egislature declares it is the policy of the state to:

(1) Preserve affordable universal teleconmunications service;

(2) Maintain and advance the efficiency and availability of
t el ecommuni cati ons servi ce;

(3) Ensure that <custonmers pay only reasonable charges for
t el ecommuni cati ons servi ce;

(4) Ensure that rates for nonconpetitive teleconmunications
services do not subsidize the conpetitive ventures of regulated
t el ecomuni cati ons conpani es;

(5) Pronote diversity in the supply of tel econmunications services
and products in telecomunications markets throughout the state;
((and))

(6) Permt flexible regulation of conpetitive teleconmunications
conpani es and services;_

(7) Encourage adequate investnent in the teleconmunications
infrastructure; and

(8) Pronpte the creation of a state-of-the-art tel econmuni cati ons
infrastructure offering nodern, advanced tel econmuni cati ons service.

~-- END ---
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